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OPINION
FACTUAL BACKGROUND

We granted permission to appeal in this case to review whether the trial court should have
granted a motion to dismiss a complaint under Tennessee Rule of Civil Procedure 12.02(6) for the
failure to state a claim upon which relief may be granted. The plaintiff, Ms. Connie Jean Givens,
has alleged that an attorney hired by Allstate Insurance Company to defend one of its insureds
committed severd torts within the context of that representation, thereby rendering Allstate and its
insured vicarioudly liable for the attorney’s actions. Because a motion to dismiss under Rule
12.02(6) admits the truth of al of the relevant and material averments contained in the complaint,
see, e.q., Stein v. Davidson Hotel Co., 945 SW.2d 714, 716 (Tenn. 1997), we “must construe the
complaint in favor of the plaintiff, accept the allegations of fact astrue, and deny the motion unless
it appearsthat the plaintiff can establish no facts supporting theclaim that would warrant relief,” see,
e.g., Doev. Sundquist, 2 SW.3d 919, 922 (Tenn. 1999).

Asalleged in the plaintiff’ s complaint, the underlying facts of this case arose out of a 1988
trafficaccident involving theplaintiff andthe defendant, Larry M cElwaney.* After theplaintiff filed
suit against M cElwaney to recover damages, hisinsurancecarrier, Allsatel nsurance Company, hired
Mr. Hal Nichals, “a highly competent and effective Memphis atorney,” to represent McElwaney.
Sometime after Mr. Nichols substantially completed discovery in the case, including deposing the
plaintiff, submitting interrogatories, and obtaining the plaintiff’ smedical records, Allstatefired Mr.
Nichol s and employed the Richardson Law Firm to represent M cElwaney.

According to the plaintiff, as soon as Allstate hired the Richardson Firm, the Firm beganthe
discovery process anew to harass her, to cause her to suffer unnecessary expense, and to “weaken
[her] resolveto pursue the suit to the extent that she [would] abandonit.” The Richardson Firmis
first alleged, as an agent of Allstate and McElwaney, to have submitted an excessive number of
interrogatories, totaling about 237 questions and subparts, even though it already possessed much
of the information requested by the interrogatories. Although the plaintiff assertsthat she objected
to the initial submission of interrogatories by the Richardson Firm, she relates that the trial court
overruled her objection.

Theplaintiff also allegesthat the Richardson Firm deposed her for asecond time, subjecting
her to “intense questioning about every aspect of her social, educational, employment, and medical
history.” Lasting about eight hours, this second depositionisalleged to have inquired asto whether
the plaintiff “had been sleeping with the Defendant McElwaney,” and as to “every ailment with
which[she] has ever beenbeset, nomatter how trivial.” Theplantiff wasalso caled upontofurnish

Y'Mmr.m cElwaney passed away during the course of thislitigation, and Mr. Ed Mullikin, as administrator ad
litem of the estate, was substituted as the party defendant. Any references to Mr. McElwaney, of course, include Mr.
Mullikin as the proper party appellant in this Court.
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the names of every doctor, dentist, and other healthcare professional who treated her for these
ailments.

Further, the Richardson Firm is alleged to have issued more than seventy discovery
subpoenasto variousrecords custodians. Despite knowing that many of these records possessed no
relevanceto theissuesin the plaintiff’ s suit, the Richardson Firm is alleged to have sent subpoenas
to (1) “every custodian for every healthcare professional who was suspected . . . to have rendered
treatment to the plaintiff at any time during her life,” including her psychologist, her
obstetrician/gynecol ogist, and others; (2) every “hospital in Memphisand Chattanooga (where the
plaintiff oncelived), even thoughin many instances],] the Richardson Firm had no reason to believe
that the Plaintiff had received treatment there”; (3) every employer for whom the plaintiff has ever
worked; (4) every automobilerepair agency to which the plaintiff’ sautomobile has ever been taken;
and (5) every insurance company that has written a policy of insurance for the plaintiff.

In no case, however, did the Richardson Firm actually depose arecords custodian. Instead,
all but six of the discovery subpoenas stated that the custodian could send a copy of the plaintiff’s
“entire file” to the Richardson Firm “in lieu of personal appearance.” The Richardson Firm also
notified the plaintiff’ sattorney that depositions of records custodians would not be taken unlessthe
plaintiff objected. Afterreceivingthisnotice, the plaintiff’ sattorney wrotelettersto these custodians
directing them not to comply with the subpoenas.

The plaintiff then moved to quash a group of four specific subpoenas under Rule of Civil
Procedure 45.07,? with each subpoenabeing representative of agreater class. Thetrial court granted
the plaintiff’ smotion and quashed the subpoenas, finding that the plaintiff’ sfailureto object wasnot
the equivalent of an “agreement” as contemplated by Rule 45.07. The Court also ruled that the
plaintiff had not waived her right to complain of the subpoenas by failing to object to each
individualy. However, following the court’s ruling, the Richardson Firm is aleged to have
continued to issue similar subpoenas, for both discovery and trial purposes, to various records
custodians.

OnJune 12, 1998, the plaintiff filed a separate action alleging (1) that the Richardson Firm’'s
discovery practices constituted an abuse of process, and (2) that its practiceof obtaining her medical
recordsthrough use of thedefective subpoenasinvaded her right to privacy and induced the medical
practitioners to breach their confidential relationships with her. The plaintiff also aleged that the
Richardson Firm induced her treating physician to breach express and implied contracts of
confidentiality with her by privately speakingwith him outside adeposition. However, the plaintiff
did not suethe Richardson Firmdirectly, but sheinstead sued M cElwaney and Allstate, alleging that
each was vicarioudly liable for the tortious actions of the Richardson Firm.

2 Rule of Civil Procedure 45.07 providesthat “[e]very subpoenaissued and served under any part of thisRule
45 for testimony, books, papers, documents, or tangible things must command the witness to appear at atrial, hearing,
or deposition unless otherwise provided by statute or by agreement of all parties.”
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Both McElwaney and Allstate filed motions to dismiss the complaint pursuant to Rule of
Civil Procedure 12.02(6) for failure to state a clam upon which relief can be granted. Each
defendant alleged that they could not be held vicariously liable for the actions of the Richardson
Firm asalleged, but that even if they could, the complaint did not allege sufficient factsto grant the
plaintiff relief on any claim. Thetrial court held a hearing on the motion, and on October 9, 1998,
it denied the motions to dismiss.

McElwaney and Allstate then requested permission from thetrial court to seek interlocutory
appeal, which the court granted under all three grounds lised in Tennessee Rule of Appellate
Procedure 9(a). On January 26, 2000, the Court of Appeals granted interlocutory appeal on these
grounds, and it later affirmed thetrial court’ s holding that the defendants could be held vicariously
liablefor the actions of the Richardson Firm. The intermediate court also found that the complaint
stated causes of action for abuse of process and inducement to breach contracts of confidentidity.
However, it dismissed the plaintiff’s claims for invasion of privacy and inducement to breach a
confidential relationship.

Wethen granted M cElwaney and Allstate permission to appeal on theissues of whether they
may be held vicarioudy liablefor the Richardson Firm'’ sactions and whether thecomplaint properly
aleges claims for abuse of process and inducement to breach express and implied contracts of
confidentidity. Theplaintiff, asappellee, hasalso rai sed theissues of whether the Court of Appedls
properly dismissed her claims for invasion of privacy and for inducement to breach a confidential
relationship.

For the reasons given herein, we hold that an insurer and an insured may be held vicarioudy
liable for the tortious acts or omissions of an attorney hired to defend the insured, if the attorney’s
tortiousactionsweredirected, commanded, or knowingly authorized by theinsurer or by theinsured.
We further hold that the complant in this case states aclaim of vicarious liability against Allstate,
but not against M cElwaney, for abuse of process. Theremaining claims against Allstate, and all of
the claims against M cElwaney, are dismissed. Thejudgment of the Court of Appealsisaffirmedin
part and reversed in part.

. ALLEGATIONSOF VICARIOUSLIABILITY

Thetwo threshold issuesin this case are (1) whether Allstate, asthe insurance company that
hired the Richardson Firm to defend McElwaney, may be held vicarioudly liable for that firm’'s
alleged tortious conduct, and (2) whether McElwaney, as the insured and the sole client of the
attorney, may also be held vicarioudly liable for the firm’s alleged tortious actions. Because the
relationship of each defendant to the Richardson Firm differsin several aspects, wetakethetimeto
examine eachrelationship individually and discussthe possible bases, if any, for imposing vicarious
liability in this context.



A. RELATIONSHIP OF THE INSURER TO COUNSEL
HIRED TO DEFEND AN INSURED

Addressing the claims against Allstatefirst, the plaintiff assertsthat Allstateisliable for the
actionsof itsattorney hired to defend an insured because that attorney acts as ageneral agent for the
insurer. On the other hand, Allstate argues that it cannot be held vicarioudy liable for the actions
of an attorney hired to defend an insured, because such an attorney is properly characterized as an
independent contractor, rather than an employee, of theinsurance company. Weagreethat Allstate’ s
characterization of the rdationship in this regard is generally the more accurate of the two, but we
disagree that an attorney’s status as an independent contractor invariably forecloses the possibility
that theinsurer can be held vicariously liablefor thetortious actions of that atorney.

In the typical situation in which an insurer hires an attorney to defend an insured, the
relationship of the insurer and its attorney is precisely that of principal to independent contractor.
For exampl e, the attorney isengaged inthedistinct occupation of practicing law, and thisoccupation
isoneinwhich the attorney possesses special skill and expertise. Moreover, the attorney generally
supplies hisor her place of work and tools; the attorney isemployed and paid only for the cases of
individual insureds; and he or she alone, consistent with ethical obligations to ensure competence
and diligence in the representation, determines the time to be devoted to each case. Finally, and
obvioudy, the practice of law isnot, nor could it be, part of the regular business of aninsurer. Cf.
Youngblood v. Wall, 815 SW.2d 512, 517 (Tenn. Ct. App. 1991) (listing similar factors to
determine whether an employment relationship enjoys the status of principa-independent
contractor).

Moreover, aninsurer in Tennessee clearly possesses no right to control the methodsor means
chosen by an attorney to defend the insured. Cf. Galloway v. Memphis Drum Serv., 822 S.W.2d
584,586 (Tenn. 1991) (stating that the most important factor to consider in determining whether one
isan independent contractor iswhether the principa hastheright to control or direct thetime, place,
methods and means by which work isbeing done). Aswe stated in In re'Y oungblood, 895 SW.2d
322, 328 (Tenn. 1995), theinsurer “cannot control the details of the attorney’ s performance, dictate
the strategy or tactics employed, or limit the attorney’s professional discretion with regard to the
representation [of theinsured].” Seeaso Tenn. Bd. of Prof’ | Responsibility, Formal Op. 88-F-113
(Aug. 2, 1988) (stating that thisprincipleis “abasic and el ementary element of the client-attorney
relationship”). Inaddition, we also affirmed without reservation that “[a]ny policy, arrangement or
device which effectively limits, by design or operation, the attorney’s professional judgment on
behalf of or loyalty to theclient isprohibited by the Code, and, undoubtedly, would not be consi stent
with public policy.” Youngblood, 895 SW.2d at 328. Therefore, because the insurer lacks this
important right of control, an attorney hired by an insurer to defend an insured must be considered,
at least initially, to enjoy the status of an independent contractor.?

3 Indeed, in Y oungblood, we even characterized an attorney hired to defend an insured as “an independent

contractor engaged by the insurer.” 895 S.W.2d at 328.
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However, while the ruleisthat a principal is not generally liable for the tortious actions of
an independent contractor, see, e.q., Hutchison v. Teeter, 687 S.W.2d 286, 687 (Tenn. 1985); Carr
by Carrv. Carr, 726 SW.2d 932, 933 (Tenn. Ct. App. 1986), thisruleis subject to many exceptions,
and our finding that an atorney in this context should generally be regarded as an independent
contractor does not, ipso facto, relieve the insurer of all liability from the attorney’'s acts or
omissions. Chief among the some twenty-four exceptions to this genera rule listed in the
Restatement (Second) of Torts is that contained in section 410, which provides that when an
independent contractor acts pursuant to the orders or directions of the employer, then the employer
“issubject tothesameliability . . . asthough theact or omission werethat of the employer himself.”
Several states have al so recognized that when aprincipal directsor ordersanindependent contractor
to act or fail to act, the principal cannot later assert the agent’ s status as an independent contractor
as adefense to liability.*

We are aware of no Tennessee case previously recognizing thisprinciple, but it iscertainly
consistent with our general common law of agency, which holds that when one directs, orders, or
knowingly authorizes another to perform an act, then theprincipd isliablefor the harm proximately
caused by those acts. See Whitev. Revco Disc. Drug Ctrs., Inc., 33 SW.3d 713, 723 (Tenn. 2000);
Kinnard v. Rock City Constr. Co., 39 Tenn. App. 547, 551, 286 S.W.2d 352, 354 (1955). Indeed,
liability for the directed or authorized acts of an agent may follow irrespective of whether other
separate agency relationships also exist. See White, 33 SW.3d at 723 (stating that a principa may
be held liable for an agent’ stortious act, “evenif that act occurs outside of the scope of the agency,
if the act was commanded or directed by the principal”). Because a principal’ sright to control an
agent, in some cases, is “not necessarily as important as the principal’s exercise of actual control
over the agent,” id. (emphasis added), we must recognize that a principal can be held liable for the
harm caused by the directed or knowingly authorized acts of an agent, even if that agent would
otherwise be considered an independent contractor in the absence of any such direction or
authorization.

Consequently, although an insurer clearly lacks the right to control an attorney retained to
defend aninsured, we simply cannot ignorethe practical reality that theinsurer may seek to exercise
actual control over its retained atorneys in this context.> While this practical reality raises

4 See, e.q., Greenv. H& R Block, Inc., 735 A.2d 1039, 1051 (Md. 1999) (“W ereaffirm the rule that a principal
is not liable for any physical injury caused by the negligent conduct of his agent, who is not a servant, during the
performance of the principal’ s business, unless the act was done in the manner authorized or directed by the principal,
or the result was one authorized or intended by the principal.” (emphasis added)); Baldasarre v. Butler, 625 A.2d 458,
465 (N.J. 1993) (stating that “the principal is[generally] not vicarioudy liablefor thetorts of theindependent contractor
if the principal did not direct or participate in them” (emphasis added)).

> we expressly recognized this factin Y oungblood when we stated that “the insurance company’ s obligation

to defend an action brought by a third person against the insured [often] contempl ates that the company will take charge
of the defense, including the supervision of the litigation.” 895 S.W.2d at 329-30. Moreover, the various aspects of
actual control exercised by the insurer over the litigation can usually be seen in the insurance contract itself, which,
among other things, typically reserves for the insurer the right to select defense counsel, to guide the litigation of the
(continued...)
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significant potentia for conflictsof interest, it doesnot becomeinvidiousuntil the attempted control
seeks, either directly or indirectly, to affect the attorney’s independent professiona judgment, to
interfere with the attorney’ s unqualified duty of loyalty to the insured, or to present “a reasonable
possibility of advancing an interest that would differ from that of the insured.” See Tenn. Bd. of
Prof’| Responsibility, Formal Op. 00-F145 (Sept. 8, 2000). To be clear, our recognition of the
control exercised by insurersin this context does not condonethis practice, especially whenit works
to favor the interests of the insurer over that of the insured; rather, we acknowledge this aspect of
the relationship only because it would be imprudent for this Court to hold that attorneys are
independent contractors vis-a-vis insurers, but then to ignore the practical realities of that
relationship when it causes injury.

Accordingly, we hold that an insurer can be held vicariously liablefor the acts or omissions
of an attorney hired to represent an insured when those actsor omissionsweredirected, commanded,
or knowingly authorized by the insurer. This having been said, we suspect that cases in which an
insurer may be held liable under an agency theory will berareindeed. We do not hold today that an
insurer may be held vicariously liable for the acts or omissions of its hired attorney based merely
upon the existence of the employment relaionship alone. Nor do we hold that an insurer may be
heldliablefor any actsor omissionsresulting solely from the exerciseof that attorney’ sindependent
professional judgment, andinall cases, aplaintiff must show that theattorney’ stortiousactionswere
taken partly at the insurer's direction or with its knowing authorization. Nevertheless, when the
insurer does undertake to exercise actual control over the actions of theinsured's attorney, then it
may be held vicarioudly liable for any harm to a plaintiff proximately caused thereby.

B. RELATIONSHIP OF THE INSURED TO
COUNSEL HIRED BY AN INSURER

Theissue of whether theinsured may be held vicarioudy liablefor thetortious acts of hisor
her hired attorney also presents an issue of first impression in this state. In this case, McElwaney
argues, similarly to Allstate, that theretained attorney standsin therol e of an independent contractor
vis-a-visthe insured, and that as such, theinsured cannot be held vicariously liable for the tortious
actionsof that attorney. McElwaney further arguesthat, practically speaking, aninsured hasno right
of control in this context because the insurance contract itself typically delegates many aspects of
control to the insurer.

° (...continued)
claim, to control decisionsregarding settlement of the claim, and perhaps most importantly, to deny coverage based on
thenon-cooperation of theinsured. See Tenn. Bd. of Prof’| Responsibility, Formal Op. 00-F-145 (Sept. 8,2000); Formal
Op. 99-F-143 (June 14, 1999); see also 44 Am. Jur. 2d Insurance § 1393 (1982) (noting how the typical insurance
contract gives the insurer control over the action).
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Following our decision in Y oungblood, no doubt can exist that the insured isthe sole client
of an attorney hired by an insurer pursuant to its contractual duty to defend, see 895 S.W.2d at 328,°
and in the typical attorney-client relationship, the client maintains a significant right to control the
objectives of the representation. Indeed, Ethical Consideration 7-7 states that the client retains
“exclusive authority” to direct all areas of the representation that affect the merits of the cause or
substantidly prejudice his or her rights. See also Zagorski v. State, 983 S.W.2d 654, 658 (Tenn.
1998) (“ Generdlly, the client has exclusive authority to make decisions about hisor her case, which
are binding upon the lawyer if made within the framework of the law.”).

Despitethewiderange of authority and right of control possessed by the client, however, the
client does not have a general authority to control “the time, place, methods and means’ of the
representation. Importantly, Ethical Consideration 7-7 allocates to the attorney the authority to
determinethe specific means of achieving these obj ectives, and thisauthority isnot generally subject
to the control of the client. Therefore, although theline separating the sphere of client control from
that of the attorney’ s can never be marked with the precision of a bright-line rule, there can be no
guestion that the atorney retains substantid independent authority regarding the day-to-day aspects
of the representation.

Moreover, in the unique context of insurance defense, whatever right of control the client
would otherwise possess over the “time, place, methods and means” of the representation is often
practically superseded by the insurance contract itself, which typically delegates much of thisright
of control to the insurer. Given that the insurer usually retains the right to select counsel, to guide
the course of litigation, and to compel the cooperation of theinsured, the insured generally haslittle
practical authority to control the actions of hisor her attorney. Asthe California Court of Appeals
has recognized in one of the leading casesin this area,

The assured is not in a position to exercise effective control over the lawsuit or to
further his own interests by independent action, even when those interests gppear in
serious jeopardy. The assured may face the possibility of substantial loss[,] which
can be forestalled only by action of the carrier. Thus the assured may find himself
and his goods in the position of a passenger on avoyage to an unknown destination
on avessel under the exclusive management of the crew.

Merritt v. Reserve Ins. Co., 110 Cal. Rptr. 511, 519 (Cal. Ct. App. 1973). Therefore, because the
client does not generally possess the right to control the “the time, place, methods and means’ by
which the representation is accomplished, or often even possess any right to control the objectives

® Seealso Tenn. Bd. of Prof’| Responsibility, Formal Op. 00-F-145 (Sept. 8, 2000) (citing Formal Op. 99-F-143
(June 14, 1999) and Formal Op. 85-F-100 (Sept. 30, 1985)).
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of the representation in the insurance context, an attorney retained by an insurer must be deemed to
be an independent contractor vis-a-vis the client insured.’

However, as we recognized above, the attorney’ s status as an independent contractor does
not vindicate the client insured in the face of all claimsof vicariousliability, because aprincipal can
be held liable for the harm caused by thedirected acts of an agent, despite whether that agent would
otherwise be considered an independent contractor in the absence of such directions. Accordingly,
for the reasons stated above, we hold that a client insured can also be held vicarioudly liable for the
actsor omissions of hisor her attorney when those acts or omissions were directed, commanded, or
knowingly authorized by that client.

The Court of Appealsinthiscase held that becausethe law presumes an attorney to act with
the authority of the client, then the client must be vicariously liable for the tortious actions of that
attorney. We respectfully disagree. While the presumption regarding the apparent authority of an
attorney was accurately stated by the intermediate court, itsuse below effectively groundsvicarious
liability intort solely onthe basis of theattorney-client relationship. We concludethat thisapproach
is too broad because it exposes the client to tort liability for virtually every action taken by the
attorney during the representation, irrespective of whether the client actudly directed or knowingly
authorized those actions. Asthe Texas Court of Appeals has recognized,

Unlessaclient isimplicated in some way other than merely being represented by the
attorney alleged to have committed the [tortious] conduct, the client cannot beliable
for the attorney’s conduct. A contrary holding would in effect obligate clients to
monitor the actions taken by their attorneys when their attorneys are representing
them, and require the dientsto saze the helm of their representation at the slightest
hint of [tortious] conduct. Most clients cannot possibly monitor their attorneysto the
degree that would be required to meet such an obligation, and most, clearly, are not
qudified for such monitoring, anyway.

Bradtv. West, 892 S.W.2d 56, 76-77 (Tex. App. 1994). We agree with thisassessment, and because
the basis of liability adopted by the intermediate court does not properly consider the general
independent contractor status of the attorney or the unique circumstances surrounding theinsurance
contract itself, we decline to adopt a similar theory to impose vicarioustort liability on aclient for
the actions of an atorney.®

il mportantly, because of the insured’s statusas the attorney’s client, the insured retains the ultimate authority
to reject any directions given by the insurer to the attorney that affect the merits of the case or that affect any of the
insured’ s substantial rights. See Tenn. Bd. of Prof’| Responsibility, Formal Op. 00-F-145 (Sept. 8, 2000). However,
any such action taken by the client insured will typically be at the risk of the insurer either issuing areservation of rights
under the policy or declining to participate further in the defense or indemnification of the lawsuit. Seeid.

8 The attorney, however, is alwaysliablefor hisor her own torts, irrespective of whether the attorney’s actions

were taken within the scope of the representation or at the behest of another. Asthe Court of Appealsnoted long ago,
(continued...)
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C. DISMISSAL OF THE VICARIOUSLIABILITY CLAIMS
PURSUANT TO RULE OF CIVIL PROCEDURE 12.02(6)

Having determined that both an insurer and aninsured may, under limited circumstances, be
heldvicarioudly liablefor thetortiousactionsof an attorney hired by theinsurer to defend aninsured,
we must now examine the plaintiff’s factual allegations contained in her complaint to determine
whether she has stated a claim of vicarious liability against Allstate and McElwaney. The basisfor
thealleged liability of McElwaney and Allstateisfound intwo separate paragraphsin the complaint,
which read as follows:

10) The Richardson Firm, thereupon, became the attorney of record in this
McElwaney damage suit for the Defendant M cElwaney, and has since been, at all
times materid, the agent of both the Defendant McElwaney and the Defendant
Allstatefor whose conduct the Defendants M cElwaney and Allstate are liable under
the doctrine of respondeat superior.

8l1) TheRichardson Firmwasat all timesmateria hereto actingwithin the scope
of itsemployment as agent of both the Defendants M cElwaney and Allstate, and the
said Defendantsarethereforeliablefor the conduct of the Richardson Firm described
above under the doctrine of respondeat superior.

In no other place does the eighty-four paragrgph complant alege any relationship between the
Richardson Firm and Allstate or McElwaney.

Allegations Against Allstate

Withrespect totheallegationsaganst Allstate, the paragraphs cited above seemto allegethat
the employment relationship alone is the basis of Allstate’ s alleged vicarious liability. Unlike the

8 (...continued)

Neither logic nor reason permits a principal to escape liability for an act done through the medium of

an agent which, if done by the principal, would have resulted in liability and, likewise, the agent

cannot escape the consequences of anillegal and unauthorized invasion of the right of third persons

merely upon the ground that it acted for its principal.
Fidelity & Deposit Co. v. Hamilton Nat'| Bank, 23 Tenn. App. 20, 28, 126 S.W.2d 359, 364 (1938). As such, nothing
we have said in this opinion should be construed to relieve an attorney of direct liability for his or her own conduct
merely because the attorney wasrepresenting another party. Seealso Howard v. Haven, 198 Tenn. 572, 582,281 S.W.2d
480, 484-85 (1955) (“The authorities are abundant and need no citation to the effect that both the agent and his principal
are liable for the wrongful act of the former when committed within the scope of the agent’ s authority, or when ratified
by the principal if the act is not within the scope of such authority.”); Allied Sound, Inc.v. Neely, 909 S\W.2d 815, 821
(Tenn. Ct. App. 1995) (“We note that ‘an agent cannot escape liability for tortious acts, including fraud or
misrepresentation, against third persons simply because the agent was acting within the scope of the agency or at the
direction of theemployer.”” (quoting Brungard v. Caprice Records, Inc., 608 S.W.2d 585, 590 (Tenn. Ct. App. 1980)).
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allegations of the complaint in Trau-Med of America, Inc. v. Allstate Insurance Co.,,  SW.3d _
(Tenn. 2002), an opinion filed simultaneously with the opinion in this case, the complaint here
contains no express allegation that Allstate directed or commanded the Richardson Firm to engage
in its alegedly tortious actions. Moreover, the plaintiff does not allege that the Richardson Firm
sought and obtained Allstate s authorization for its actions.

However, as we reaffirmed in White, “[a] complaint ‘ need not contain in minute detail the
factsthat give riseto the claim,” so long as the complaint does ‘ contain allegations from which an
inference may fairly be drawn that evidence on these materia points will be introduced at trial.’”
33S.W.3d at 725 (quoting Donaldson v. Donaldson, 557 SW.2d 60, 61 (Tenn. 1977)). Webelieve
that the other allegations of the complaint fairly raise an inference that the plaintiff intends to
introduce proof that Allstatedirected or knowingly authorized the Richardson Firm’ sactionsin this
case.

For example, paragraph six of the complaint allegesthat Allstate originaly hired a“highly
competent and effective Memphis attorney” to represent itsinsured. Sometime after this attorney
substantidly completed discovery, Allstate is aleged in paragrgph nine to have fired this attorney
and hired the Richardson Firm in his stead. The Richardson Firm isthen alleged to have initiated
and pursued the discovery process anew with motives other than to obtain information relevant to
the suit. Taken in alight most favorable to the plaintiff, the inference fairly drawn from these
allegationsisthat the plaintiff intendsto prove that Allstate, after discharging an attorney who was
competently defending its interests, directed or knowingly authorized a new firm to engage in the
alleged tortious conduct to induce the plaintiff to drop her claim.

Aswe held aove, aninsurer cannot beheld accountablefor the actions of itsattorney based
merely upon the existence of the employment relationship alone; some exercise of actua control,
whether it be through direction or knowing authorization, must be alleged before a complaint can
be held to properly state such a claim. However, because Allstate may reasonably infer that the
plaintiff intends to prove that Allstate directed or knowingly authorized the Richardson Firm to
engage in its alegedly tortious conduct, we concdude that the complaint has stated a claim of
vicarious liability against Allstate. Cf. White, 33 SW.3d at 725.

Allegations Against McElwaney

With respect to the plaintiff’s allegations against M cElwaney, however, we must hold that
the complaint does not state a claim of vicarious liability. Again, the basis of purported liability
againg M cElwaney isonly the employment of the attorney by Allstate—abasisthat, standing alone,
is simply insufficient to support recovery of damages against the defendant. In addition, the
complaint does not allege facts showing that McElwaney directed the Richardson Firm to engage
in its allegedly tortious actions or that the Richardson Firm sought and obtained McElwaney’'s
knowing authorization for its course of conduct.

Moreover, unlike our analysis of the complaint regarding Allstate’s purported liability, we
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do not find that the complaint’s allegations fairly raise an inference that McElwaney in any way
directed or knowingly authorized the actions of the Richardson Firm. To the contrary, the fair
inference drawn from the plaintiff’ sallegationsisthat M cElwaney had no control or influence over
the actions of the Richardson Firm. For example, the complaint allegesthat M cElwaney had no real
financia stakeinthedetermination of theoriginal suit—the plaintiff allegesthat she offered to settle
the suit within McElwaney’ s policy limits—and that he therefore possessed little motive to control
or direct the representation to avoid an adverse judgment. Furthermore, the complaint alleges that
Allstate, not M cElwaney, had the power to employ and discharge counsel. Assuch, it appears that
theonly basisof liability asfar asMcElwaney isconcerned isthat of theattorney-client relationship.

Accordingly, because the complaint does not allege facts showing that M cElwaney directed,
commanded, or knowingly authorized the Richardson Firm to engage in its allegedly tortious
conduct—an essentid element for vicarious liability in this context—we hold that the plaintiff has
not stated a claim against M cElwaney upon which she may begranted relief. Cf. Bell ex rel. Snyder
v. lcard, Merrill, Cullis, Timm, Furen & Ginsburg, P.A., 986 SW.2d 550, 556 (Tenn. 1999)
(dismissing complaint for failureto state aclaim where the complaint did not allege facts supporting
an essential element of the claim). We therefore dismiss the plaintiff’ sclaims of vicarious liability
against M cElwaney.

1. ALLEGATIONSOF SUBSTANTIVE LIABILITY

Having determined that the complaint allegesaproper basisto hold Allstatevicarioudly liable
for the actions of the Richardson Firm, we must now determine whether the complaint aleges
sufficient facts that, if proven, would constitute tortious conduct by the Richardson Firm. The
plaintiff hasalleged four separate causes of action, including abuse of process, inducement to breach
express and implied contracts of confidentiality, inducement to breach a confidential relationship,
andinvasion of privacy. Thetrial court found that the complaint sufficiently stated aclaimfor relief
under all four theories, but the Court of Appeals dismissed the claims for inducement to breach a
confidential relationship and for invasion of privacy.

Beforethis Court, Allstate has appealed the ruling of the intermediate court with respect to
the claims of abuse of process and of inducement to breach express and implied contracts of
confidentidity. The plaintiff has also questioned whether the Court of Appeals properly dismissed
her claims of inducement to breach a confidential relaionship and invasion of privacy.
Consequently, all four of the plaintiff’sorigina claims are now before this Court, and we discuss
each of them individually below.

A. ABUSE OF PROCESS

The plaintiff first asserts that the dlegedly abusive actions of the Richardson Firm in
conducting discovery constituted an abuse of process, atort for which we have long recognized a
remedy. SeePriest v. Union Agency, 174 Tenn. 304, 125 SW.2d 142 (1939). Asthis Court has
acknowledged, “*the gist of thetort isnot commencing an action or causing processto issue without
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justification, but misusing, or misapplying processjustified initself for an end other than that which
it was designed to accomplish.”” Bell ex rel. Snyder, 986 S.W.2d at 555 (quoting W. Page Keeton
et al., Prosser and Keeton onthe Law of Torts § 121, at 897 (5th ed. 1984)). To thisend, a plaintiff
must establish by evidence two elements to recover for abuse of process: “‘ (1) the existence of an
ulterior motive; and (2) an act inthe use of process other than such aswould be proper inthe regular
prosecution of the charge.”” 1d. (quoting Priest, 174 Tenn. at 307, 125 SW.2d at 143); see aso
Donaldson, 557 SW.2d at 62.

The test as to whether process has been abused is “whether the process has been used to
accomplish some end which is without the regular purview of the process, or which compels the
party againg whom it is used to do some collateral thing which he could not legally and regularly
be compelled to do.” Priest, 174 Tenn. at 307, 125 SW.2d at 143-44. In its most basic sense,
therefore, an action for abuse of processisintended to prevent partiesfrom using litigation to pursue
objectives other than those claimed in the suit, such as using a court’s process as a weapon “to
compel [another party] to pay adifferent debt or to take some actionor refrainfromit.” Restatement
(Second) of Torts 8 682 cmt. b (1977). It isthe use of process to obtain this “collateral goa”—a
result that the process itself was not intended to obtain—that is the very heart of this tort. The
essential question to be answered concerning the present claim, therefore, is whether the use of
processto discourage theother party from continuing thelitigation isasufficiently “collateral goal”
to giveriseto tort liability.

Ordinarily, thelawful use of acourt’ sprocessdoesnot giveriseto an abuse of processclaim,
and no claim of abuse will be heard if process is used for its lawful purpose, even though it is
accompanied with an incidental spiteful motive or awareness that the use of process will result in
increased burdens and expensesto the other party. 1d. However, adifferent caseis presented when
the primary purpose of using the court’s processisfor spite or other ulterior motive. For example,
in Nienstedt v. Wetzel, 651 P.2d 876, 882 (Ariz. Ct. App. 1982), the Arizona Court of Appealsheld
that while “there is no liability when the defendant has done nothing more than legitimately utilize
the process for its authorized purposes, even though with bad intentions,” an action for abuse of
processmay lie where “the ulterior or collateral purposeinvolved [is] to exposetheinjured party to
excessive attorney’ sfeesand legal expenses.” Inthisrespect, the court held that an action for abuse
of processis proper where the plaintiff can establish that such was the primary motive for the
discovery tactics and where the plaintiff can show that the “use of various legal processes was not
for [the] legitimate or reasonably justifiable purposes of advancing [the party ] interests in the
ongoing litigation.” [d. Importantly, the Nienstedt Court was clear that mere awareness of the
additional costs and burdens would not warrant liability; instead, the court stated that “[I]iability
should result only when the sense of awareness progresses to asense of purpose...."” Id.

Other courts have also recognized that a primary desire to harass and cause unnecessary
expenseto theother party inlitigationisasufficient ulterior motiveto constitute an abuse of process.
The New York Court of Appeals, for example, found that a claim for abuse of process was stated
when a complaint alleged that defendants used regularly issued subpoenas to harass and inflict
economicinjury upontheplaintiffs. SeeBoard of Educ. v. Farmingdde Classroom Teachers Ass'n,

13-



Inc., 343 N.E.2d 278, 283 (N.Y. 1975). Noting that “when a party abuses process,] his tortious
conduct injures not only the intended target but offends the spirit of the legal procedure itself,” id.
at 281, the court further stated that

[w]hileit istrue that public policy mandates free access to the courts for redress of
wrongs and our adversarial system cannot function without zealous advocacy, it is
also true that legal procedure must be utilized in a manner consonant with the
purpose for which that procedure was designed. Where process is manipulated to
achieve some collateral advantage, whether it be denominated extortion, blackmail
or retribution, the tort of abuse of processwill be avail able to theinjured party.

1d. at 283 (citations omitted). Moreover, in Valance v. Brewbaker, 411 N.W.2d 808, 646 (Mich.
Ct. App. 1987), the Michigan Court of Appeals recognized in dicta that allegations of the use of
discovery “in a manner consistent with the rules of procedure, but for the improper purpose of
imposing an added burden and expense on the opposing party in an effort to conclude the litigation
on favorable terms,” can form the basis of avalid abuse of process claim.

Broadly speaking, theaim of thecivil discovery processis“to bring out thefactsprior totrial
sothepartieswill bebetter equipped to decidewhat isactually at issue,” see, e.q., Ingramv. Phillips,
684 S.W.2d 954, 958 (Tenn. Ct. App. 1984), not to wear the mettle of the opposing party to reach
afavorabletermination of the cause unrelated to itsmerits. Whenthecivil discovery proceduresare
used with the specific and malicious intent to weaken the resolve of the other party, then one may
rightfully claim that the procedures are being used “to accomplish some end which is without the
regular purview of the process.” Accordingly, we adopt the test first announced in Nienstedt and
hold that abuse of processin the civil discovery context may liewhen (1) the party who employsthe
processof acourt specifically and primarilyintendsto increase the burden and expense of litigation
to the other side; and (2) the use of that process cannot otherwise be said to be for the “legitimate
or reasonably justifiable purposes of advancing [the party’ ] interestsin the ongoing litigation.”

In this case, we conclude that the plaintiff’s complaint states a claim for abuse of processin
the Richardson Firm’s use of discovery subpoenas, depositions, and interrogatories. The plaintiff
hasin fact alleged the ulterior motive for the practices of the Richardson Firmin paragraph seventy-
four of her complaint, which states that the Richardson Firm used the discovery process “for the
improper purposes of (1) harassing the Plaintiff; and (2) causing the Plaintiff to incur unnecessary
expense to defend against its discovery schemes [and] (3) weakening the Plaintiff’s resolve to
pursuethe suit to the extent that shewill abandonit.” Cf. Nienstedt, 651 P.2d at 882. Taken astrue,
these allegations certainly support the first element of the tort, i.e., the existence of an ulterior
motive.

Regarding the second element of the tort, an act “in the use of process other than such as
would be proper in the regular prosecution of the charge,” we find that the complaint alleges facts
showing that the Richardson Firm issued process without any reasonably justifiable purpose of
advancing itslegitimate interestsin the ongoing litigation. For example, the complaint alleges that
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the Richardson Firm issued more than 230 interrogatories and subjected her to an eight-hour
deposition, even though much of theinformation requested intheinterrogatoriesand deposition was
either already in the defendant’ s possession, not relevant to the issuesin litigation, or otherwise not
reasonably calculated to lead to discoverable information. The plaintiff has also alleged that the
Richardson Firm issued more than seventy discovery subpoenas for medical and other records to
obtain embarrassing information not related to the issuesin the case and to obtain confidential and
privilegedinformation about the plaintiff from the plaintiff’ spsychologist. Takingtheseallegations
astrue, wefind that the complant has sufficiently aleged a use of process for purposes other than
would be proper “in the regular prosecution of the charge.”

In response, Allstate advances two primary arguments. First, it argues that the Richardson
Firmused theinterrogatoriesand subpoenassol ely for their lawful and intended purpose of gathering
information relating to the merits of the case. This may in fact be so, but the intention of the
Richardson Firm is a question of fact not properly decided in a motion to dismiss under Rule
12.02(6). Indeciding whether to grant amotion to dismiss, this Court doesnot ook to the perceived
strength of the plaintiff’s proof. See, e.g., White, 33 SW.3d at 718. Rather, we look only to the
allegations contained in the plantiff’s complaint, and we find here that the complaint sufficiently
alleges that the Richardson Firm primarily sought to increase the burden and expense of litigation
to the plaintiff.

Second, Allstate arguesthat before aclaim for abuse of process can be stated, the complaint
must allege that the Richardson Firm took some action after it issued the subpoenas which shows
an improper use of process. We disagree. Although some cases contain language that initially
appears to support Allstate’s position, see Bell ex rd. Snyder, 986 S.W.2d at 555, we believe that
Allstate hasread these casestoo broadly. Instead, the additional use requirement only demandsthat
aplaintiff show some additional abuse of process after the original processes of the court, i.e., the
complaint, summons, and responsive pleadings, have been issued. In fact, the additiona use
requirement must be so limited because it isthis requirement alone that distinguishesthistort from
that of malicious prosecution, which arises solely upon the filing of a complant without probable
cause. See Robertsv. Federal Express Corp., 842 SW.2d 246, 247-48 (Tenn. 1992).

Once a suit has been filed and other processes have been unjustifiably issued, aplaintiff is
not then also required to show some further misuse of that processto state aclaimfor relief. Asthe
New Mexico Supreme Court has recognized,

While a subsequent act may suffice to prove an abuse of process which was
appropriate when issued, it is not an essential element. The initid use of process
itself may constitute the required overt act under the facts. . . . We thus are in
agreement with the court in Mills [County State Bank v. Roure, 291 N.W.2d 1, 5
(lowa 1980)], when it wrote:

The existence of this cause of action recognizes that even in
meritorious cases the lega process may be abused. That abuse
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involves using the process to secure a purpose for which it was not
intended. We can see no reason why there must be subsequent
activity to support the cause of action. Such activity may be very
probativein determining the intent to abuse; however, thereneed not
be such a subsequent action to commit the tort. To rule otherwise
would protect the tortfeasor when the abuseis most effective—where
the issuance of the process alone is sufficient to accomplish the
collateral purpose.

Richardsonv. Rutherford, 787 P.2d 414, 421 (N.M. 1990) (citations omitted) (emphasisadded). We
conclude, therefore, that the plaintiff has adequately alleged facts supporting both elements of a
claim for tortious abuse of process.

Plaintiff's Waiver of Her Abuse of Process Claim

The Court of Appealsheld that the plaintiff waived her right to complain of abuse of process
inthis case by faling to object to the questions posed by the interrogatories and by failing to object
to questionsin her second deposition. To becertain, thisissueisclearly present, along with anissue
asto whether the plaintiff acted appropriately to mitigate her own damages. Nothing we have said
today operatesto relieve parties of any responsibility to preserve rights or to take reasonable steps
tomitigate their own damagesfrom such abuses. Cf. Southeastern Greyhound Lines, Inc. v. Groves,
175 Tenn. 584, 594, 136 S.W.2d 512, 516 (1940) (“[I]t is [a plaintiff’s] duty to see that as little
injury follows the act as possible, and if by ordinary care a particular injury may be avoided, [the
plaintiff] cannot hold thewrongdoer responsible.”); Ceramic Tile Distribs., Inc. v. Western Express,
Inc., 40 SW.3d 56, 59 (Tenn. Ct. App. 2000).°

However, despite the possibility that the plaintiff may have waived any right to complain of
abuse of process or that she may have faled to take reasonable steps to mitigate her claimed
damages, we are hesitant to dismiss her complaint based upon the potential existence of afactual
affirmative defense. In Anthony v. Tidwell, 560 SW.2d 908, 909 (Tenn. 1977), we held that a
“complaint is subject to dismissal under rule 12.02(6) for failure to state a claim if an affirmative
defense clearly and unequivocally appears on the face of the complaint.” We also noted that “[i]t
is not necessary for the defendant to submit evidence in support of his motion when the facts on
which hereliesto defeat plaintiff’ sclaim are admitted by the plaintiff in hiscomplaint.” Therefore,
whenthe affirmative defenseinvolvesonly anissue of law, such aswhether the statute of limitations
hasrun, see Tidwell, 560 S.W.2d at 909; Dukesv. Noe, 856 SW.2d 403, 404 & n.1 (Tenn. Ct. App.
1993), application of this standard is certainly appropriate.

Nevertheless, when the affirmative defense reates primarily to an issue of fect, different
concerns may often counsel against deciding the merits of the affirmative defense in a motion to

9 Indeed, we note that in the pre-trial discovery context, one method of mitigating these types of damagesis
to seek a protection order from the court pursuant to Rule of Civil Procedure 26.03.
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dismiss. Firgt, the liberal pleading requirements of Rule of Civil Procedure 8.01 require a plaintiff
only to set forth “a short and plain statement of the claim showing that the pleader is entitled to
relief.” See White, 33 S\W.3d at 718. Asonecommentator hasnoted, thevery purposeof Rule8.01
Is defeated if a plaintiff must plead facts not strictly related to the prima facie claim solely “to
anticipae matters that may be set up as affirmative defenses.” See Rhynette Northcross Hurd, The
Propriety of Permitting Affirmative Defenses to be Raised by Motions to Dismiss, 20 Univ. Mem.
L. Rev. 411, 415 (1990). Second, and more importantly, a court resolving a factud dispute only
upon the complaint’ s allegations may not fully consider whether other evidence exists that defeats
or mitigates the apparent defense. Consequently, an injustice may occur if a court dismisses a
complaint on afactual affirmativedefense merely because no rebuttal of that defense appearswithin
the complaint’s alegations. 1d.

Accordingly, we conclude that the more appropriate course of action in thiscaseisto permit
the suit to continue so that the validity of thesefactual affirmative defenses may be tested by actual
proof and not merdy upon the potentially incompl ete allegations of the complaint. Again, we are
not concerned with whether the plaintiff will ultimately prevail in her action, and we seek only to
determine whether her allegations, if proven, would establish a prima facie case of liability. See
White, 33 S\W.3d at 718. Wehold that they would and that the resol ution of any factual affirmative
defenses should be made by the trial court only upon compl ete consideration of all the surrounding
facts and circumstances.

B. INDUCEMENT TO BREACH EXPRESSAND IMPLIED
CONTRACTS OF CONFIDENTIALITY

The plaintiff next alleges that her physician was bound by expressand implied contracts to
keep her medical information confidential and that the Richardson Firm, inits effortsto obtainthis
information, induced himto breach thesecontractsof confidentiality. More specifically, theplaintiff
allegesthat the Richardson Firm is liable for inducement to breach contracts of confidentiality by
requesting medical records through the use of defective subpoenas and by initiating private
conversations with her physician and other health care providers outside a formal deposition.

Tennessee recognizes both a statutory and common law action for inducement to breach a
contract, see Tenn. Code Ann. 8 47-50-109 (2001); Polk & Sullivan, Inc. v. United Cities Gas Co.,
783 S.W.2d 538, 543 (Tenn. 1989), and both forms of the action protect “contractsimplied in fact,
aswell asformal, expressed contracts,” Mefford v. City of Dupontonia, 49 Tenn. App. 349, 355, 354
S.W.2d 823, 826 (1961). Importantly, the elementsfor both forms of the action areidentical, except
that a plaintiff asserting a common law action may recover punitive damages, instead of the treble
damages mandated by the statute. See Buddy Lee Attractions, Inc. v. William Morris Agency, Inc.,
13 S.W.3d 343, 360-61 (Tenn. Ct. App. 1999). In order to recover on atheory of inducement to
breach a contract, aplaintiff must allege and prove seven elements: (1) that alegal contract existed;
(2) that the defendant was aware of the contract; (3) that the defendant intended to induce a breach
of that contract; (4) that the defendant acted with malice; (5) that abreach of the contract occurred;
(6) that the breach was a proximate result of the defendant’ s conduct; and (7) that the breach injured
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the plaintiff. See Quality Auto Parts Co. v. Bluff City Buick Co., 876 S.\W.2d 818, 822 (Tenn.
1994); Baker v. Hooper, 50 S.W.3d 463, 468 (Tenn. Ct. App. 2001).

Inducement to Breach an Express Contract of Confidentiality

As to her allegations of inducement to breach an express contract of confidentiality, the
plaintiff allegesthat an express contract of confidentiality was created whenthe plaintiff’ sphysician
required her to execute awritten waiver of confidentiality before sending her medical recordsto her
own attorney. Thepartiesraisesubstantial issuesof Allstate’ sawarenessof thisalleged contract and
of its intent to induce its breach. Our review of the complaint, however, raises an even more
fundamental issue: whether the allegations of the complaint plead an express contract of
confidentiality or merely a physician’s gratuitous promise of confidentiality.

Asclaimed in the complaint, the alleged express contract of confidentiality was not part of
the origind contract of treatment for compensation. Rather, the physician requested the written
authorization that formsthe basis of thisalleged contract only after theplaintiff had been treated and
later retained counsel. Assuch, an issue arises whether this alleged agreement isanew agreement
or merely an addition or modification of the existing treatment contract between the plaintiff and her
physician. Drawing the inference in favor of the plaintiff, as the law requires us to do when
reviewing amotion to dismiss, see McClenahan v. Cooley, 806 S\W.2d 767, 769 (Tenn. 1991), we
will presume that this new agreement is merely amodification of the earlier contract.

Thelaw in Tennesseeisclear that the* modification of an existing agreement which imposes
new obligations on one of the parties is unenforceable for lack of consideration unless it also
imposes a new obligation on the other party.” Dunlop Tire & Rubber Corp. v. Service Merch. Co.,
667 S.W.2d 754, 759 (Tenn. Ct. App. 1983); see aso Boyd v. McCarty, 142 Tenn. 670, 676, 222
S.W. 528, 530-31 (1920). Indeed, “[p]erforming what was aready promised intheoriginal contract
isnot consideration to support asecond contract.” Dunlop Tire& Rubber Corp., 667 SW.2d at 759
(citing American Fruit Growers, Inc. v. Hawkinson, 21 Tenn. App. 127, 134, 106 S.W.2d 564, 568
(1937)). Assuch, to state aclaim showing the existence of an enforceable contract in this regard,
the complaint must allege facts showing that the plaintiff offered additional considerationto support
the physician’s new and express promise to keep her records confidentid.

However, upon our review of the complaint inthiscase, wedo not find any factsalleging that
this promise of confidentiality was supported by additional consideration, nor do we find that the
factsasalleged |ead to areasonableinference that the promise was supported by consideration. For
example, the complaint does not allege that the plaintiff, in exchange for this new express promise
of confidentiality, agreed to undertake additional obligationsfor the benefit of her physician or that
she agreed to forbear from doing anything that she previously had alawful right to do. See Brown
Oil Co. v. Johnson, 689 S.W.2d 149, 151 (Tenn. 1985) (“It iswell-settled that consideration exists
when the promisee does something that it is under no legal obligation to do or refrains from doing
something which it has alegal right to do.”). Moreover, the complaint does not alege, nor are we
abletoinfer, that the parties originaly intended for the express promise of confidentiality to be part
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of the original contract of treatment for compensation, but that it was omitted from any express
contract by some oversight. Cf. Wright v. Fischer, 24 Tenn. App. 650, 658, 148 S.W.2d 49, 53
(1940).

Although the Court of Appedsheld that the plaintiff sufficiently pleaded the existence of an
express contract, we respectfully disagree. We arerequired to “liberally construe the complaint in
favor of the plaintiff when considering a motion to dismiss for failure to state aclaim,” see, e.q.,
White, 33 S.W.3d at 718 (citation omitted), but we are not permitted to “create a caim that the
pleader does not spell out in his complaint,” Donaldson, 557 S.W.2d at 62; see also Rampy v. ICl
Acrylics, Inc.,898 SW.2d 196, 198 (Tenn. Ct. App. 1994) (“It isinappropriatefor the court to create
aclaim where none exists.”). Assuch, the merelegal conclusion that a contract exists will not be
sufficient towithstand amotionto dismiss, unlessfactual allegationssupport that conclusion directly
or by necessary inference. See White, 33 SW.3d at 718 (stating that “allegations of pure legd
conclusionswill not sustainacomplaint”). Accordingly, becausethe complaint doesnot allegefacts
showing the existence of an enforceable express contract supported by adequate and sufficient
consideration, we hold that the plaintiff has not stated a claim against Allstate for inducement to
breach an express contract of confidentiality.

Inducement to Breach an Implied Contract of Confidentiality

As to the plaintiff’s allegations of inducement to breach an implied contract of
confidentiality, her complaint allegesthat such acontract was created when sheagreed to pay money
inreturnfor medical treatment. Shefurther allegesthat thisimplied contract arose from the specific
understanding and actions of the parties that her medical information would remain confidential.
Accordingly, we must examine the complaint’s allegations to determine whether facts have been
sufficiently plead to support the various dements of this tort.

a. The Existence of an Implied Contract of Confidentiality

A contractimpliedinfactisonethat “ arise[s| under circumstanceswhich show mutual intent
or assent to contract.” Angusv. City of Jackson, 968 S.W.2d 804, 808 (Tenn. Ct. App. 1997). Such
a contract or agreement “may result as a legal inference from the facts and circumstances of the
case,” Paschal’s, Inc. v. Dozier, 219 Tenn. 45, 53, 407 SW.2d 150, 154 (1966), but to be
enforceable, the implied contract must nevertheless be supported by mutual assent, consideration,
and lawful purpose. See Johnsonv. Central Nat'l Ins. Co., 210 Tenn. 24, 34-35, 356 S.W.2d 277,
281 (1962) (recognizing that an implied contract “must result from a meeting of the minds of the
partiesin mutual assent to the terms, [and] must be based upon a sufficient consideration, free from
fraud or undueinfluence, not against public policy and sufficiently definiteto be enforced”); Lay v.
Fairfield Dev., 929 SW.2d 352, 356 (Tenn. Ct. App. 1996) (same).

Although we have yet to decide a case where an implied contract of confidentiality arose
between a physician and a patient, we have recognized that such a possibility exists when a patient
compensatesaphysicianin return for medical treatment. See Quarlesv. Sutherland, 215 Tenn. 651,
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657, 389 S.W.2d 249, 252 (1965). Since our decision in Quarles, however, the General Assembly
has enacted several statutesthat expressly require aphysician and othersto keep apatient’ s medical
records and identifying information confidential. See Tenn. Code Ann. 88 63-2-101(b)(1) (1997);
68-11-1502 (2001); 68-11-1503 (2001). Through the enactment of these statutes, patients and
physiciansnow clearly expect that the physicianwill keep the patient’ sinformation confidential, and
this expectation arises at the time that the patient seeks treatment. As one of the leading cases
recognizing implied covenants of confidentiality in this context has acknowledged,

Any time a doctor undertakes the treatment of a patient, and the consensua
relationship of physician and patient is established, two jural obligations (of
significance here) are simultaneously assumed by the doctor. Doctor and patient
enter into a simple contract, the patient hoping that he will be cured and the doctor
optimisticaly assuming that hewill be compensated. Asanimplied condition of that
contract, this Court is of the opinion that the doctor warrants that any confidential
information gai ned throughtherel aionship will not bereleased without the patient’ s
permission. . .. Consequently, when adoctor breaches his duty of secrecy, heisin
violation of part of his obligations under the contract.

Hammondsv. Aetna Cas. & Sur. Co., 243 F. Supp. 793, 801 (N.D. Ohio 1965). As such, we now
expressly hold that an implied covenant of confidentiality can arise from the origina contract of
treatment for payment, and we find that the plaintiff’s complaint here has adequately alleged the
existence of animplied covenant of confidentidity.

b. Breach of Implied Covenant of Confidentiality Based Upon
the Physician’ s Response to Subpoenas

Having found the existence of animplied covenant of confidentiality, wemust next examine
whether the complaint has alleged a breach of this implied covenant. Initially, it is clear that
whatever the terms of thisimplied covenant of confidentiality may be, a physician cannot withhold
such information in the face of a subpoenaor other request cloaked with the authority of the court.
Undoubtedly, any such contract would be contrary to public policy as expressed in the rules
governing pre-trial discovery and in therelevant medica confidentiality statutes.™

Nevertheless, the plaintiff would have us declare that a physician does have aduty to keep
apatient’ sinformation confidential in the face of atechnically defective subpoena. We agree that
the subpoenas issued by the Richardson Firm without the plaintiff’s agreement did not strictly
comply with the requirements of Rule of Civil Procedure 45.07. However, we do not agree that a
physician is under a duty to discover technical defects in a subpoena, or to submit a subpoena for

10 See Tenn. Code Ann. § 63-2-101(b)(1) (1997); Tenn. Code Ann. § 68-11-304(a)(1) (2001); Tenn. Code
Ann. § 68-11-1505 (2001). These statutes, of course, do nothing to change the common law of Tennessee, which does
not recognize the existence of atestimonial privilege between a physician and patient. See Quarles, 215 Tenn. at 657,
389 S.W.2d at 252.
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legal review and evaluation, beforereleasing a patient’ s medical records. Instead, the law can only
require a physician responding to such request to act in good faith and with asubjective belief asto
the validity of that request. Consequently, unlessaplaintiff can show that a physician acted in bad
faith or with actual knowledge of the subpoena’ s invalidity, no breach of an implied covenant of
confidentiality can occur in this context.™*

Using this standard as our guide, we find that the plaintiff has not alleged sufficient facts
showing that her physician actually breached hisimplied covenant of confidentiality by releasing
records pursuant to a technically defective subpoena. For example, we find no dlegation that the
physician acted in bad faith in sending the plaintiff’ smedical recordsto the Richardson Firm or that
he was actually aware that the subpoenas did not meet the technical requirements of the law.
Without these averments, therefore, we must hold that the plaintiff has not stated aclaim that the
Richardson Firm, in requesting medical records through subpoena, induced her physicianto breach
hisimplied covenant of confidentidity.

c. Breach of Implied Covenant of Confidentidity Based upon the Physician’s
Private Conversations with Opposing Counsel

A much different caseis presented, however, with respect to whether the physician breached
hisimplied covenant of confidentiality by informally speaking to members of the Richardson Firm
about the plaintiff’s medical information. While the understanding of the parties giving rise to the
implied covenant of confidentiality permitsaphysicianto discloseinformation pursuant to subpoena
or court order, thisunderstanding does not include permissionto divulgethisinformationinformally
without the patient’s consent.”> Therefore, absent circumstances giving rise to a duty to warn
identifiablethird persons againg foreseeabl e risks emanating from a patient’ sillness, see Bradshaw
v. Danidl, 854 S\W.2d 865, 872 (Tenn. 1993), we hold that aphysician breacheshis or her implied
covenant of confidentiality by divulging medical information, without the patient’ sconsent, through
informal conversations with others. Accordingly, we find that the complaint in this case alleges
sufficient facts showing that the physician breached his implied covenant of confidentiality by
informally speaking to the Richardson Firm about the plaintiff’s condition without her consent.™

M Thisis not to say that a party is without any recourse against a technically defective subpoena seeking

medical recordsor that partiesare freeto obtain discoverableinformation by any meanspossiblewithout regard to proper
processesor procedures. Rather, we conclude that the authority given to trial courts by the Rules of Civil Procedureto
regulatethe discovery processisadequateto deal with such technical deficiencies inthe method of discovery. See Tenn.
R. Civ. P. 26.03; 37.01(4).

12 The physician’s statutory duty of confidentiality is subject to several limited exceptions, see Tenn. Code

Ann. 8§§63-2-101(b)(1); 68-11-1503, but no exception permitsdisclosureof medical informationin private conversations

without the patient’s consent. As such, we are not inclined to find that patients or physicianstypically expect that the
physician’s implied covenant of confidentiality contains an “informal interview” exception.

1B Allstate argues that Alessio v. Crook, 633 S.W.2d 770, 780 (Tenn. Ct. App. 1982), permits informal

interviews of physicians without the patient’s consent, and as such, attorneys cannot be guilty of inducing a breach of

(continued...)
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d. Damages Resulting from the Physician’s Private Conversations
with Opposing Counsel

Having found sufficient dlegations concerning the existence and breach of an implied
contract of confidentiality, and presuming, but not deciding, that factsare pled showing the elements
of knowledge, intent, and malice, we must examine whether the plaintiff has alleged facts showing
that she has suff ered damage from thisbreach. Theplaintiff claimsthat asaresult of theseinformal
conversations between the Richardson Firm and her physician, she hassuffered a*“ strategicloss’ in
the litigation. More specificaly, she alleges that the Richardson Firm “was free to explore Dr.
Holcomb’ sthoughtswith impunity until he reveal ed something favorableto them, which could then
be inquired about in a deposition unencumbered with a lot of unfavorable testimony.” No other
allegations of injury arising out of these informal conversations are present.*

No casein Tennessee has previously recognized that, as a matter of law, a party may claim
injury based ona“strategicloss’ in pre-trial litigation, and wedeclineto recognize such apossibility
here. Quite simply, if the plaintiff was concerned that testimony unfavorable to the defendant was
not adequately disclosed in the deposition of her physician, then her remedy was to prepare an
examination of the physician herself, thereby ensuring a complete record for trid. Because the
complaint alleges no legdly cognizable injury resulting from theseinformal conversationswith the
plaintiff’s physician, we must find that she has not stated a clam that the Richardson Firm, by
initiating informal and privae conversations with her physician, induced him to breach hisimplied
covenant of confidentidlity.

C. INDUCEMENT TO BREACH A CONFIDENTIAL RELATIONSHIP

The plaintiff next alleges that the Richardson Firm, by obtaining her medical information
with defective subpoenas and through private conversations with her physician, induced him to
breach his confidential relationship with her. Because confidential relationshipsin Tennessee can
assume a variety of forms, a unifying principle connecting all such relationships is difficult to
establish. Nevertheless, prior cases make it clear that a confidential relationship is not one merely
exhibiting mutual trust and confidence. Rather, therelationshipismoreaccurately described asone

13 (...continued)
an implied covenant of confidentiality by merely requesting such an interview. We disagree. Although Alessio does
contain dicta to support Allstate’ s argument, that case was decided prior to the enactment of Tennessee Code Annotated
section 63-2-101 and the Patient’s Privacy Protection Act. After the enactment of these statutes, patientsand physicians
now generally expect that the physician will keep the patient’s medical information confidential, subject to a duty to
discloseimposed by law. Consequently, any statementsin Alessio that permit counsel toinformally interview aphysician
without the patient’s consent no longer accurately reflect the law in this area.

% The plaintiff does allege elsewhere that she suffered “great embarrassment, anger and stress over the
knowledge that the details of her most intimate revelationsto all of her many healthcare professional s have been made
public by the conduct of the Richardson Firm.” However, these claims precede her allegations that the Richardson Firm
induced abreach of her physician’ simplied covenant of confidentiality by initiating private conversations, and they seem
to relate only to her claims of inducement based upon the defective subpoenas.
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in which “*confidence is placed by one in the other and the recipient of that confidence is the
dominant persondity, with ability, because of that confidence, to influence and exercise dominion
and control over the weaker or dominated party.”” Mitchell v. Smith, 779 S\W.2d 384, 389 (Tenn.
Ct. App. 1989) (quoting lacometti v. Frassindli, 494 SW.2d 496, 499 (Tenn. Ct. App. 1973)).

This Court haslong recognized that an abuse or breach of a confidential relationship to gain
abenefit or advantage will giverisetoan actionfor damages. SeelL eakev. Gray, Shillinglaw & Co.,
189 Tenn. 574, 592, 226 SW.2d 298, 305 (1949). Aswe stated in Turner v. L eathers, 191 Tenn.
292, 298, 232 S.W.2d 269, 271 (1950),

Whenever two persons stand in such arelation that, while it continues, confidence
is necessarily reposed by one, and the influence which naturally grows out of that
confidenceis possessed by the other, and thisconfidence is abused, or the influence
isexerted to obtain an advantage at the expense of the confiding party, the person so
availing himself of his position will not be permitted to retain the advantage,
although the transaction could not have been impeached if no confidential relation
had existed.

(internal quotations omitted). To be clear, then, aplaintiff may recover damagesfrom an abuse or
breach of a confidential relationship only by showing that (1) the defendant was in a position to
influenceor control the plaintiff; (2) the defendant used the confidencesgiven tohim or her to obtain
some benefit from, or advantage over, the plaintiff; and (3) the plaintiff, asthe dominated party in
the relationship, suffered some detriment at the hands of the defendant. See Mahunda v. Thomas,
55 Tenn. App. 470, 478, 402 S.W.2d 485, 489 (1965) (citing PeoplesBank v. Baxter, 41 Tenn. App.
710, 720-21, 298 S.W.2d 732, 737 (1956)); see also Kelly v. Allen, 558 S.W.2d 845, 848 (Tenn.
1977) (stating that “there must be a showing that there were present the elements of dominion and
control by the stronger over the weaker”).

In reviewing the complaint in this case, we find that the plaintiff has not stated a clam for
inducement to breach a confidential relationship. While the physician-patient relationship can
constitutesuch arelationship, see Shadrick v. Coker, 963 S.\W.2d 726, 735-36 (Tenn. 1998); Turner,
191 Tenn. at 298, 232 S.W.2d at 271, the plaintiff has not alleged that her physcian used the trust
or confidences given to him either to obtain an advantage over her or to extract some benefit from
her. Clearly, a physician’s revealing of confidences is not tantamount to a tortious breach of a
confidential relationship—at least as that tort has been previously recognized in this state—unless
that physician also uses the confidences given to him or her to obtain some benefit from, or
advantage over, the patient.™> Because the complaint here does not allege that the Richardson Firm
induced her physician to obtain any benefit or advantage for himself, we must thereforefind that the

5 we acknowledge that the plaintiff has alleged that the Richardson Firm obtained an advantage by inducing
her physician to reveal information. However, because the plaintiff does not have a confidential relationship with the
Richardson Firm, the complaint must allege that the Richardson Firm induced the plaintiff’s physician to obtain an
advantage or benefit for himself by abusing the confidence placed in him by the plaintiff. See Mitchell, 779 S.W.2d at
389.
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complaint fails to state a claim for inducement to abuse or breach a confidential relaionship. We
affirm the judgment of the Court of Appeals on thisissue.

D. INVASON OF PRIVACY

Finally, the plaintiff asserts that the Court of Appeals erred in dismissing her invasion of
privacy claims. The complaint alleges that the Richardson Firm invaded her common law right of
privacy by obtaining her medical information with defective subpoenas and that it invaded her right
of privacy under the Patient’s Privacy Protection Act, Tenn. Code Ann. 88 68-11-1501 to -1505
(2001), by havinginformal conversationswith her physician without her consent. We address each
of these claims separatdy.

Common Law Invasion of Privacy

With the exception of an action for false light invasion of privacy, see West v. Media Gen.
Convergence, Inc., 53 S.W.3d 640 (Tenn. 2001), this Court has never expressly recognized that a
cause of action exists for an invasion of privacy, though we have assumed that Tennessee law
recognizes such an action in at least two cases, see Martin v. Senators, Inc., 220 Tenn. 465, 418
S.W.2d 660 (1967); Langford v. Vanderbilt Univ., 199 Tenn. 389, 287 S.W.2d 32 (1956). The Court
of Appeals, on the other hand, has recognized that an unreasonabl e intrusion upon the seclusion of
another isactionablein this state and that the scope of thistort isparallel to that contained in section
652B of the Restatement (Second) of Torts. See Roberts v. Essex Microtel Assocs., II, L.P., 46
S.W.3d 205, 211 (Tenn. Ct. App. 2001). Although we reach no decision as to whether the other
forms of invasion of privacy listed in the Restatement (Second) of Torts are actionable—the
plaintiff’s complaint does not raise issues related to commercid appropriation or unreasonable
publicity—we agree with the Court of Appeals that a plaintiff may recover damages in Tennessee
for an unreasonable intruson into his or her private affairs.

Asthe Roberts Court held, “* One who intentionally intrudes, physically or otherwise, upon
the solitude or secluson of another or his private affairs or concerns, is subject to liability to the
other for invasion of hisprivacy, if theintrusion would be highly offensive to areasonable person.’”
Seeid. at 211-12 (quoting Restatement (Second) of Torts § 652B). No especial publicity needsto
be given to the plaintiff or to the plaintiff’s affairs, and a cause of action may be stated where the
plaintiff shows an intentiond, and objectively offensive, interference with his or her interest in
solitude or seclusion. See Restatement (Second) of Torts 8 652B cmt. a. Further, as comment ¢ to
section 652B provides,

The defendant is subject to liability under the rule stated in this Section only when
he hasintruded into aprivate place, or has otherwise invaded aprivate seclusion that
the plaintiff has thrown about his person or affairs. Thusthereisno liability for the
examination of a public record concerning the plaintiff, or of documents that the
plaintiff isrequired to keep and make available for public inspection.
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The essentid question to be answered with respect to this issue, then, is whether the
complaint has pled facts showing that the Richardson Firm “invaded a private seclusion that the
plaintiff has thrown about [her] person or affairs.” Because a plaintiff cannot seek damages for
intrusion into seclusion when he or she is required to make the allegedly private information
available for public inspection, a plaintiff must allege and prove the following essentid elements:
(2) that theinformation sought by theopposing party wasnot properly discoverable or wasotherwise
subject to some form of privilege; (2) that the opposing party knew that the information was not
discoverable or was subject to privilege, but neverthel ess proceeded to obtain that information; (3)
that the obtaining of such information would be highly offensive to areasonable person; and (4) that
injury was suffered from the invasion of privacy.

Theplaintiff here alleges none of these elementsin her complaint, and she concedesthat the
substance of her medical information became discoverable, and subject to public disclosure, assoon
as she filed a complaint seeking damages for physical injuries. However, no successful claim for
invasion of privacy can rest only upon the technical defects in the process used to obtain that
information, and a plaintiff must aver and prove that the defendant tried to obtain information that
it knew was non-discoverable or subject to privilege. Therefore, because the plaintiff concedesthat
her medical information here was discoverable, we must hold that the plaintiff hasfailed to state a
claim for common law invasion of privacy by intrusion into seclusion.

Privacy Rights under the Patient’s Privacy Protection Act

The plaintiff also alleges that the Richardson Firm violated her privacy rights under the
Patient’s Privacy Protection Act by having informal conversations with her physician outside a
deposition. The Patient’ s Privacy Protection Act recognizesthat all patients entering and receiving
care at alicensed hedth care facility have “the expectation of and right to privacy for care received
at suchfacility.” SeeTenn. Code Ann. 8§68-11-1503. To thisend, section 68-11-1503 prohibitsthe
divulging of a patient’s “name and address and other identifying information,” subject to four
express exceptions. However, disclosing a patient’s identifying information in response to a
subpoena does not violate the Act. See Tenn. Code Ann. § 68-11-1505."

Upon review of the plaintiff’s allegations, we conclude that the plaintiff has not stated a
claim against Allstate under the Patient’s Privacy Protection Act. The plain language of the Act
provides a cause of action only for thedivulging of protected information, not for the requesting or
the obtaining of such information. By restricting the statute’ sapplication only to thosewho divulge
a patient’s identifying information, the General Assembly did not create a Satutory action for the
inducement to divulge identifying information. Therefore, because we will not construe statutory
language to unduly expand it beyond its plain and obvious import, see Limbaugh v. Coffee Med.

8 To the extent that the plaintiff’s claims under this Act are for the divulging of non-identifying medical

information, they may not fall within the scope of these statutes. See Tenn. Code Ann. § 68-11-1503 (prohibiting only
the divulging of a patient’s “name and address and other identifying information”). Nevertheless, because her claims
under the Act fail on other grounds, we need not comment further on thisissue. We also find it unnecessary to address
whether atechnically defective subpoena falls within the statutory exception contained in section 68-11-1505.
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Citr., 59 SW.3d 73, 83 (Tenn. 2001), we hold that the statutory action established by section 68-11-
1504 is available only against those persons who (1) have a statutory duty to keep identifying
information confidential, and (2) actually divulge that information to parties not falling within a
statutory exception. Accordingly, because the plaintiff here has not brought suit directly against her
physicianor other healthcare providersfor divulging her identifying information, we must affirmthe
judgment of the Court of Appealsthat the complaint doesnot stateaclaim for aninvasion of privacy
under the Patient’ s Privacy Protection Act.

CONCLUSION

In summary, we hold that neither an insurer nor aninsured may be held vicariougly liablefor
thetortiousactsor omissionsof an attorney hired to defend theinsured, unlessthe attorney’ salleged
tortious actions were directed, commanded, or knowingly authorized by the insurer or the insured.
We further hold that the complaint in this case states a claim of vicarious liability againg Allstate
Insurance Company for abuse of process, and we remand this claim to the Shelby County Circuit
Court for further proceedings consistent with thisopinion. However, theplaintiff’ sremaining clams
againg appelant Allstate Insurance Company, and dl of her clams against appdlant Larry
McElwaney, aredismissed pursuant to Ruleof Civil Procedure 12.02(6). Thejudgment of the Court
of Appedsisaffirmed in part and reversed in part.

Costs of this appea are to be divided equaly among the appellant, Allstate Insurance
Company, and the gppellee, Ms. Connie Jean Givens.

WILLIAM M. BARKER, JUSTICE
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